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Passage of the Bill 

The Prescription (Scotland) Bill was introduced in the Scottish Parliament on 8 
February 2018 by the Scottish Government.  

Prescription (specifically ‘negative prescription’) sets time limits after which 
legal obligations and associated rights will be extinguished. Although a 
technical area of law, it affects a wide range of different policy areas. 

The Delegated Powers and Law Reform Committee (DPLRC) conducted 
Stage 1 scrutiny of the Bill at meetings in March, April and May 2018.   

The Finance and Constitution Committee considered the Financial 
Memorandum to the Bill. It issued a call for evidence, however, on receiving 
only one response, from South Lanarkshire Council, the Committee agreed 
not to undertake any further consideration of the Bill. In addition to its role as 
lead committee in Stage 1 scrutiny, the DPLRC also considered the delegated 
powers contained in the Bill. 

The DPLRC published its Stage 1 report on 14 June 2018 (including paras 
295 – 298 on the delegated powers in the Bill). The Stage 1 debate took place 
on 27 June 2018. The Scottish Government responded to the Stage 1 Report 
in a letter to the Convener of the DPLRC, dated 21 June 2018. 

The DPLRC considered amendments to the Bill at Stage 2 on 25 September 
2018. The Stage 3 debate took place on 8 December 2018. The Bill, as 
amended, received Royal Assent on 18 December 2018 to become the 
Prescription (Scotland) Act 2018 (asp 15). 

https://www.parliament.scot/parliamentarybusiness/Bills/107653.aspx
https://www.parliament.scot/parliamentarybusiness/CurrentCommittees/delegated-powers-committee.aspx
https://www.parliament.scot/parliamentarybusiness/CurrentCommittees/Finance-Constitution-Committee.aspx
https://www.parliament.scot/S5_Bills/Prescription%20(Scotland)%20Bill/SPBill26FMS052018.pdf
https://www.parliament.scot/S5_Bills/Prescription%20(Scotland)%20Bill/SPBill26FMS052018.pdf
https://www.parliament.scot/S5_Delegated_Powers/DPLRS05R32.pdf
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=11628&mode=pdf
https://www.parliament.scot/S5_Delegated_Powers/20180621SGResponse.pdf
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=11686
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=11854&mode=pdf
http://www.legislation.gov.uk/asp/2018/15/contents/enacted
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Purpose and objectives of the Bill 

The purpose of the Bill was to implement the recommendations of the Scottish 
Law Commission (SLC) in its 2017 Report on Prescription. The SLC is the 
statutory body that makes recommendations on law reform to Scottish 
Ministers.  

The Bill aimed to make a series of changes to the current legislation, the 
Prescription and Limitation (Scotland) Act 1973.  

There are two main types of (negative) prescription – five year prescription 
and twenty year prescription. The Bill aimed to make changes to the parts of 
the Act dealing with both types of prescription. 

The Bill did not contain a comprehensive package of reforms to the law of 
prescription. Rather, the aim was to address specific issues which have 
caused, or might otherwise have caused, difficulty in practice. 

Provisions of the Bill 

Sections 1 to 3 extended the scope of obligations covered by five year 
prescription. In particular, section 3 created the general rule that statutory 
obligations to pay money would be subject to five year prescription.  

However, there were still exceptions (listed in section 3) which would remain 
within the scope of twenty year prescription. These included the obligation to 
pay council tax and the obligation to pay back (reserved) social security 
benefits (if you have previously been paid too much). 

Section 5, a key provision, related to the obligation to pay damages. It set out 
a new test determining when five year prescription starts in this context. The 
test was a substitute for one set out in a controversial 2014 UK Supreme 
Court case (David T Morrison & Co Limited v ICL Plastics Ltd). 

Sections 6 and 7 provide that the running of the twenty year period would no 
longer be able to be interrupted, for example by raising court proceedings. 
However, there would be the possibility of an extension to twenty year 
prescription to allow litigation, which has started, to finish. 

Section 8 changed the start point of twenty year prescription in relation to the 
obligation to pay damages. In some circumstances, this benefited those 
defending court actions. 

Section 13 made it possible, in some circumstances, to agree by contract 
(once only) to extend the five year prescription for a period of up to one year. 
This type of agreement is referred to as a ‘standstill agreement’. 

https://www.scotlawcom.gov.uk/
https://www.scotlawcom.gov.uk/
http://www.scotlawcom.gov.uk/files/3414/9978/5138/Report_on_Prescription_Report_No_247.pdf
https://www.legislation.gov.uk/ukpga/1973/52/contents
https://www.supremecourt.uk/decided-cases/docs/UKSC_2013_0104_Judgment.pdf
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Parliamentary consideration 

When witnesses gave evidence to the DPLRC at Stage 1, three issues 
attracted most attention: 

• how prescription should work in relation to the obligation to pay council 
tax and the obligation to pay back overpayments of (reserved) social 
security benefits (section 3 of the Bill) 

• the new test in section 5 relating to the obligation to pay damages. The 
new test was generally welcomed by those giving evidence 

• section 13 of the Bill, relating to standstill agreements. Some who gave 
evidence at Stage 1 welcomed the proposed flexibility here. Others 
were concerned about the economically weaker person in any contract. 

The main topics covered during the Stage 1 debate were, again, section 3 of 
the Bill and, to a lesser extent, the new test in section 5. More generally, there 
was comment on the nature of the SLC’s consultation, with the issue being 
whether it had reached those in the social welfare sector. 

At both Stages 2 and 3 the main area of controversy which remained was how 
prescription should work in relation to council tax and (reserved) social 
security benefits (section 3 of the Bill). The policy debate focused on whether 
twenty year or five year prescription was appropriate for these types of 
obligation.  

If passed, opposition amendments would have made the obligation to pay 
council tax, and to pay back overpayments of reserved benefits, subject to five 
year prescription. Ultimately though, they remained subject to twenty year 
prescription in the Bill as passed. 


